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Sf ATEMEXT OF ISSIX 

" In addi-;oa .io &e issues se: for.!: in Big hpFlig's Sratexer,; of& Issae: &ert- 

.:- & > ? 2 q x  - 
is ,ii ac~;uunal i ~ u t .  

- -_ ?/lay -inita Big Spkg conzest seven ballots &om a class ot I : substantially 

identical ballots that have received m i f x a  treament h m  Lake County 

election ofiicials? 

STATEMENT OF TEE PACTS 

Ln addition to the backgound Big Spring sets forth in her "Proc.edural 

Background," &is mamr has also been the subject matter of a lawsuit that Jeanne 

Windham filed in First Judicial District Court, Jeanne Windham i; Judy Marlz and 

Bob B~own, C a e  Xo. ADV 2004-896. In that case, on Kovernber 30: 2004? Judge 

Sherlock, acting for Judge McCmer, entered an expiirte temporary restrzizing order 

enjoining the defendants &om crriifying the electifin results of HD 12 or appointing 

a candidate. At ihe hearing on December 9,2004, Judge bfcCmer denied UJiildham's 

reqwst for r e k f ,  asid allawed the temporary restraiahg order to e x p k  the foliowing 

day on its own terns. See, Rick Jore's Submission of Pleadings, Statutes, Cases and 

Relateted Materials, E~hibits A-D, submitted to Judge Christopher. 

On December 6, 2003: Windbarn also filed an -4pplication for Writ of 

Mandamw or Declacato~y Relief ir i b r  Court. On Decmber 9, 2004, this Court 



+;.?ied .A&& fi c a: 371:- +~aaon.  . id.; - . Exbibits E-G. 

3'1 '6 Spr io  - * ~ki i  - ivro-ugiy scggesis &ar L&.e Csuc;~ Reco~ct  Board mex5er 

. . 
&r;~  wp5 iejiific: ihr &c~s;on 10 count fbe cor,test seven b&ois for J , J~?  

"rcy~ired a lecei of specu!ation." LQpehni's Opening Briei". pase 5. On redki-ect 

examination by Jore's cornsel, Mr. SQes clariiled fha itis :estimony &ou: 

"speculation" applied 20 Big Spring's Elihi'oit 10: to the seven contest ballots. Tr. 

of Hrg., Tesr. of Mr. Stipes, -4ppendix "A", pages 60-62. 

SL3.E'iiL4RY OF ARGI:L%E.NT 

Big Spring's request for this Cocrt to treat seven ballots differently than 70 

other substantially identical bdlots would violate the equal protection guarantees of 

the Fourteenth Axendment to the C&ed State Constitution and Article 11, $ 4  cf the 

Mcntana Constitution. It wouldviolate $13- 15-206, MCA, which requires that votes 

be counted "in a uniform mamer." Jore respectfulfuliy sdbxits %at this case presents 

an oppomniry for this Court to consider whether the de mvo standard of review for 

ballmi is still appropriate. But even ifth;s Court reviews :he seven colsreszed ballos 

de now, on cach ballot h e  vorer used a clear mark lo indicate t4e voter's w t e  for Jore. 

ARGCPENT 

I. Changes in Morrtana Law Following Bush v. Gore 

In 2003: the Monzna Legidatwe macted a new a2d sigiiricantly changed law 



e q a l  terms. the State maj not. by later ubrtrarq- a d  &sparse irzamrnt value one 

person's vote or, er that of another."). Bmh i. Gore at 103-105 

In response to Bush v G o x ,  the Montana 2001 Legislature passed HJR 8, 

which established an her im committee to srudy Montana's election laws, including 

an!- "problems associaed 1%-ith recounts and resolution ofvoter intent with respect to 

disputed ballots." See, HJR 8: paragraph (4jjb), Appendix "B." In 2003, the interim 

comnittee reponed its Endmgs to the Montana Legislature. See. E q z d  Proteelion qf 

Yom- Fbtz, Ylontana Legislative Semites Z)i?;isio~l. Xoriemker 2007. See. Appellanr's 

Appendix, No. 13. The interim comhtee  recoxmxded the fo!!owing cbmges ir 

Moixana's vote-cornring procedures: 

V e q u i r e  that if an autama;ed sys:em rejects a bidlot or records an 
undenote or oten-ore on the ballot, the ballot must be set aside and 

: This biil is 50 pages long, i: was provided to Judge Clkstopfier is Rick 
Jore's Submission oEPleadings, S~txtes: Cases aixi Relaxed Materials as Exhibit 
H '  Because tfis Court has given Jore pemission to file his brief elecoonicai!y, 
be is adempring to k i t  his appendices. nus he is not attachng this ien,ghy bill, 
b.wt mher directs ihe C o w  to his sdmission to Judge C&stopher or to the 
Legislattze website: b~:;!ieg.srare.mr.u~ss~default.as~. 

" 
-7- 



* Provide riiat when manually zomi ig  votes; a vore is d i d  if the rotzr's 
&tent can be clearly determined as agreed upon by a major;ty of ek t ion  
judges applying unifom mles adopted by rhe Secrerzy of Srate. Id. at 
page 10. 

These recoramxddons were incorporated into Montana House Bill 155 (the 

"ACT",), h e  50 page o~miblrs electios bi!!, passed into laxi; asid took effect ufi 

October 1. 2003. The Legi;islzttxe set forth its reasons for passing the Act in its 

preamble: 

WEZEREAS, the US. Supreme Court ki Bush v. Gore, 53 1 US.  98 
(2000). found that the lack of uciformprocedurrs for deleni&& voter 
inrent in Florida during the 2000 prssidential election led to a violation 
of the LT.S. Constiitution's Equal Protecdon Clause of the 1lzh 
Amendment: and 

'WHEREAS, at the request of the 5p Legisiatme, the Smte 
Administration and Veterans' Affairs I m e h  Cornittee devoted much 
of the 2001-2002 interim to a review of Montana election laws with 
respect to votiog systems and countmg processes ia light of B ~ s h  .r. 
Gore: and 

VVXEREAS, the interh spddy ljund thzt Moatma's statutory provisions 
relating to ballots, voting systems, and vote countihg processes needed 
to be updztet$ clari5ed, and in some instances revised to better de&e 
uniform standards and procedures to provide equal protection for 
votes cast by Montana voters; ad 



TFEREFORE. *&is le~s:aiionwill ... exable &e Secrewy of Srate to adopt 
a szarewide berrchmrk pefcmia~ce measure that voting systems must 
meet before they can be approved for ase in the state; d o w  local 
election administrators to coothue to choose ait?icf; of the appcwed 
vorhg systems snould be used locally; require the Secretary of State 
to adopt uniform statewide rdes regarding balfot form, votes and 
vote counts, and other operational procedcres specific ro each v o h g  
system and to pro-ride training to local election administrators; and 
reqake aH counting boards to use the uniform counting procedures 
specified. See, HB 155, Premble (emphasis added). 

It. Sew Statutory Test to Determine %%ether to Count Votes 

HE3 155 repealed $ 13-15-202: MC.A, Montana's previous statutory tesi car 

determining whether to comt a ballot. Tka repealed stamte bad pro~ided the 

X ballot or put of a ballot is void md may not be couatcd if rlie 
elector's choice car~lot be deremiined. If p a t  of a ballot is 
sufficienrly plain to deter~ine the elector's intention, the election 
judges shall count &ax part..., id. at paragraph 3. 

T ~ L E ,  Montana's old process for determining a valid vote contained no explicit 

u%foimir,. requirement. tiB 155 replaced &is o~tdated provision ~5th 3 13-15-2116. 

M C 4  which requim Monra-.als vote counting boards tlo "comt and deremine the 

v a i i d q  of each vore iJ a un$wrm naamer ...." i'ii. a1 para. 1 (emphasis added). 

Specifically, 5 12-15-306, %CAt directs the Secretq  of State to: 

-5-  



vote :s counted. Thar statute srovides: 

A vote is not vaIi6 and may not be counted if h e  elector's choice 
camot be dererminea as provided in h i s  section (emphasis 
added). 5 13-15-206(6), MCA. 

Read together, these tu;o new provisions of 5 13-15-206(6) and (3, MCA, make clear 

that the Secretary of State's rules are io be rrsed by Montana election officials as the 

basis for determining whether a vote is lalid and should be counted. 

Pursuant to this grant of authority. the Secretary of State, in conjunction with 

a rask force comprised of Montana comxy election adrninistmtors, proadgated cew 

election rules that took effect on January 16: 2004. These rules set for& .t.&rious ballot 

coditions and clearly smte whethe: Montana election officials should count such 

b d l ~ s .  These cew rdes. iri permem part, stare: 

44.32402 DETERk4EIXG A VALID VOTE M&hTL4!lLY 
COLTTISG AX-D ,ECOL%Tn-G PAPER AVD OPTI-SCAX 
BALLOTS (1) The follovi-kg general rules shall, apply in a counr or 
recount of paper and opti-sca ballots: 

(a) two (oi more) designated voting areas have been marked and 
one (or more) mark has been erased, but residue is left. The 
election o3YciaI shall clarifq fie ballot and cause a voie to be 



(c) :he designated vor5g area has been marked for one response 
and a pastidly complezed mark is inade in a designated voting 
sea. The  ark or nay not have some eiasure aihough for 
the purpose of this rule erasure is not required. The election 
official shall c a m  this to be counted as an overvote: 

(dj the designated :.otmg m a  has been marked for one response 
and a hesitarion mark is present within other designated voting 
area. The elecbon oHjcia1 shall clarifj the ballot a d  came a vote 
to Se counted for :he designated vor ig  area that has been marked: 

(e) the designated ~o t ing  area has not been marked accord% to 
instructions but the response is circled. The election official shall 
clarify the ballot by marking the designated voting area beside the 
circIed vote if the marking of the designated voting area is 
cousistent tkrongho~~t the indi-dual's baiiot, and cause a vote to 
be counted tbr the marked des~gnared voting area; 

(0 the designated 5oting area has not been marked according to 
instmcrions but there is a connective line or anow bem eea the 
response and the designated voting area to indicate tlie vore. The 
election official shall clarify the ballor if ~ ! e  connective Ikie or 
arrow beside the designated voting area is consinent throughout 
the individual's baliot, and cause a vote to be counted for the 
marked designated voting area: 

(g] aore thm one designatzd vo&g a e a  has been marked, but co  
clear xark is used to in2icate the correct vote. The electicn 
official shall cause tlus to be ~wmted as an ovenrow, 

(h) more than one designated votiig area has beea marked. 



but a clear word. mark or szarernent is used to indicate the 
correct 5 ore. The election officia! shall clarif) the ballot and 
cause a ~ o t e  to be counted for the designated xoting area 
indicated as the correct rote; 

(I) a ward or st~titezeni- hzj beea xsed to &dime fie ionect vote 
ixtead of n a r - h g  the desi~axed votiag area. The e!ection 
oi'ficia! shall clarify rhe ballot and cause a vote to be counted for 
the designated voting area indicaied as tl?e conect vote; 

Cj) all of the desimared voting areas are crossed out. The election 
official shall c h i &  the ballot and cause this to be counted as an 
undervote. (emphasis addedj. 

. Lake County's Recount Process 

The first certified ballot report i~ the 2003 Montana State House District 12 

race showed Jore w i i i n g  by two votes. 'ivindham requested that Lake County 

undertake a recount. During the recoant, the Lake C ~ ~ ~ t y  Recount Board considered 

&me sets of ballots: 

A. The frst set consisted of huo bai!ots on wbich the voter filled 51 both the 

oval next to findham's name and rbe write-ill oval. See: Jore's Exhibits 

B-I, 3-2. The Resolti~ion Board rejected these bdIots as overvotes, 

relqing on an example in rbe Election Judge's Handbook 2004. See Jore 

Exhibit "F." The Handbook's instmciion not to count s ~ c h  ballots, 

however, prmed to be a typographical e m r  and was not co~sistent wizh 

tbe Secretary of Siate's rules. Tr. of Eirg., Test. of Newgardt. The 
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C, The third set consisted of seven ballots &ere the voter Elled in both 

Jore's oval and another ovd, then crossed out or drew a line through the 

other candidate's oval or name. Tbe Resolution Board had origialiy 

determined these bailors to be Jore votes: and upon review, the b i p a ~ s m  

(rwo elected Republicans md one Democrat;) Recount Board agreed. 

The Recount Board un&nous!y held that rhe marks on each of the 

seven ballot cieasly indicated that the voter (I) did not intead to vote for 

the candidat-, or ba!lot issue nex? to whjch the oval had been darkened 

but which was crossed our; arid (2) did iatend to vote for Jore. 11 is this 

s o u p  of twice-exaniined ballots that are cnnently bcfore ths Caurt. 
b 
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- h e  baCior fo; Jore. See, Big Sprhg's Exhibits I-(. There are, however, at leas: 70 

other ballots sabstzmiz!!y sirnilas to the contesred scven ballots. See: h e ' s  E,xb'bii 

A!-A7O. Each of these other 70 ballots was subjected to the same treatment by the 

county election judges and Reso1u:ion Board; in each case Moor. ,4dmi?. R. 

44.3.2402(bj was appliedin a uniform fashon." In each ofthese 70 cases, the county 

election judges md Resolution Board determined that the mark  on the ballot clearly 

indicated that the voter (1) did intend to m e  for the candidate or ballot issue nest 

to where the oval was bod darkened and crossed out; and (2j did intend to vote for 

the candidale or ballot issue tvith the darkened oval that was not crossed out. In each 

There are two additional bauots that were inadvertently not treated in this 
miform fasbion. 'Three Lake County election officers spent two fXI days 
(December 14 and 15,2004) revlesving the 12,702 ballots cast in the 2004 general 
election md checking for errors. They found one ballot on Initiative 149 and one 
ballot on Initiative 147, iI1 which ihe voter filled out two ovals, then crossed out 
one choice. See, Jore's exhibits D-1 and D-2. For an unexplained reason, -.he 
Resolution Board failed fo comr those ballots that bad not been crossed oct. At 
trialt elecrion sapexisor Kathe Xt-it.gar& tesiiEed this failure to count the non- 

out vote was a mistake. Becmse there was no recount on e i ~ e r  ballot 
initiativel these two rxistakes were not found mril tloe baUots were inspecred for 
t h s  cmtest. 



V. Big Sprkg's Challenge Must be Dismissed 

The relief Biz - Spring seek2 is hndanen~a!ly flawed: by asking t h i s  C o w  'Lo 

subjezt seven ballots to a different stm6zrd than 70 other similar ballots, Big Sprkg 

is asking this Court to change the "rules ofthe gaine" zfter the election has been held. 

Tkis request violates both the United Stares md Montana State Constitiltions as well 

as Montana law. Big Spring offers no compelling reason to do so; indeed, apart from 

purely political self-interest, Big Spring ogers no legitimate reasons whatsoever. As 

a result, this Court should deny Big Sprine's - request. 

A. Big Spring's request would violate Montana voters' Fourteenth 
&4nendment right to eilual nrotection. 

l%e Fourteenth Amendment to the United Sxares Constitution provides that .to 

state "shall deprive azy person of fife, liberty, or property, wirhout due process of I&-; 

nor deny to ariy person wi+&n its jurisdiction the equal protection ofthe laws." U.S. 

Const. haend. -W$, $ I .  Ln Busn v. Gow, tlhe United States Supreme Court inads 

clear rbar according Oicfereci weigh ro &%rent voters' votes ~ioiates &e 

Canstitu-t-ion's qiial protection clmse. See, Btish, 531 U.S. at 104-105 ("...he rig& 

to vote as the !egislamre has prescribed is Fdndamezta!: a d  one solme of its 
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G--lnl? --.-j .,r+ ,. A ~ ~ ~ U U ~ ~ X L . L ~ ~  I L C - L J . ~  lies k :he equal wei& acccrded lo e x 5  -\.ox zzd :ke eq.xi 

& 8,a~ ;,. O% ..e. o to eachvoier"j; se: aiiu I?e>:nol& v. Sims (1964) , 377 U.S. 533, -1-3 - - -  
i p r  , 3 . .- . " - . . 
, ,.TI& r;l& of suffrage czL dii;& bi; a n_eoa~ement or a j x , ' ! ~ ~ : ~ : :  0:. ?>i: -5vc;eloh: of - - - u 2- 

a ci~ken's vote just as effecrivel:; as by whoiiy prohibiting the free exercise of the 

frzncfiise"). Iil direct response to this miing, the Montana Legislanze rzacted 3 13- 

15-206, MCL4 , which sets forth clear s*mdardi and directs that h e  standards be 

applied uniformly. The Secretary of State promulgated specific rules that provided 

clear guidance to Montana election officials. h 2004> election officials cnifori5ly 

applied these stamtes and rules. Big Spring's disagreement with the result of tEs 

application i s  not a reason for this Court to now second-guess the electioa officials, 

t?x Resolution Board, and the Recount Board. In essence, Big Spring is making a 

facial cDalIenge to the staixie and rules rbemeives. This litigation is sinpiy not an 

appropriate vehicle tbr Appellant to do so. 

During the election 77 ballots were simi!arly "double-marked," These ballots, 

i~cludicg the seven at issae, were aU exmined in acccrdmce wirh 3 13-15-206, 

MCA, asd the Secretary of State's rules. This equal application of a uniform statutory 

scheme precis& sansfies tine e q a l  protection concerns of the hssh v. Gore decision. 

Despite this, however, Big Spring now demminds that these 77 ballots be 

divided intc t ~ o  separate classes: (I)  seven that voted fcr Jore; and (2) %e other 70. 

? ?  - i-- 



2 2  .- Sprklc, - :,er. reqile~; flat, ir: 1;& C ~ C T ;  elgage 23 3 .;io.:ess of secon& 

. . . . . . ~.;;sscL~~ m d  re~n t lng  the Leg:irap~:e's ciz&r c;-&o~. Fuij reqest nq 5cn.2 Big - 
.. . . * s l--oq- r i ~ ,  - +.inca~ :. I:.-,. h:crrs?s. she of?eri no ioqei;ng ,>. s;a@ reason ei.~&g SU& 

similar bailors differently, nor any aurhodq fix her pmposition. Lacking a ~ y  

coapei!iag justification, no staxe entity or poli";ai subdivision, L~cludiag Lake 

Co~miy, may accord such dispal-are treatment to voters by treating the same type and 

class of ballots differently, 

B. Big Springs request-lates Montana Constitutional rights to eaua! 
protection 

Not only does Big Spring's r e p s t  to throw out seven ballots from a dais of 

77 --  
i violrtte lins L'nited States Constitution; it rms afoul of the equal protecdon clause 

of the Montana Constitsion. Article TI, $ ii7 of the Moatana Constirution provides 

thatt "So person shall bc dttnied the equal proleerion of the laws." Mont. Corst. Art. 

II, 4 4. The right of s~fk-ige is found in rbe Decbation of Rights in Montana's 

Consntation. Itlont. Const. .h. !I1 $ 13, provides: 

411 elecjons shall be free and open, and no power, civil or 
military, shall st any rime interfere to prevent the free 
exercise of the right of suffrage. 

Clearly, Big Spring's divkioc of 5% 77 ballots into two classes - seven &!a? 

help Ni.. Jorz md 70 that do not - does not serve a conpelling state interest. Sse, 

Stme 11 Dovzsan (20G3); 311 %font. 427: 67 P.3d 103 (general rule of srrict :tc,r~&y 
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viclzte Article Z, $ 4  of ihe Xonfaza Constimf on. 

C. Bie Sonlng's r e q ~ $ o l a i c s  Montana t a m e s  regcesth~ urdormitv 

Section 13- 15-206, K A ,  requires Montma eiectionofticia!~ to cmnt votes "in 

a miform manncr" and "that all votes are [to be] treated equally." Ln accordance with 

$ i3-15-206, MC.4, Lake County subjected the entire set of 77 ballots to qua i  

scminy and detemined &a: in each case the elector's choice was clear. By a s h g  

this Court to order a different level of scrutiny to a small subset of those ballots, Big 

Spiing's request violates 5 13-1 5-206; MCA. 

7;%, Judicial Review and CIass oPBaUots 

As this Court reviews Lake County's and Judge Ckiisiopher's decisions, two 

relatzd issues arise that this Court should consider: 

(I) What standard of review should apply to the Court's review of the 

bailots in question? and 

( 2  'CVhich, if am-. . ballots should chis Court review? 

A. Relevant standard of review 

Three separate reviewing bodies h a ~ c  now exambed fne seven b a U o ~  that aig 



be the same. 

Ir, the past, this Cwai  has held that mih a review wi!l be underraker de r:cvo. 

fee.: Remie v. .'l'istler (1 987j,225 &font. 412,735 P.2d 1124. However, i~ l igbi  ofthe 

recent developmeats in election law7 including Bush v. Gore and the resultkg 

u7holesale changes made to Montana's Election Code, Jose respectfully submits that 

ti113 case presents an opporrilniry for this Court to consider whether rI5e de novo 

stmdard is still appropriate. The Montana Legislature hiis made a valiant effort to 

create a uniform election process, and state and local election officia!s have worked 

diligently to implenrect the Legislame's efforts. The new system has shown itselfro 

be successfiii, and a stmdard of deference might b a r  mure  that the LegisIzture's 

goals conhue to be met. See, Bawling ti. Greenbrier Cozcnr); Comnzission (2002 j, 2 12 

W.Va. 647, 649, 575 S.E.2d 257, 259 ("Thus, in the absence of evidence of patent 

error or of fraud, courts should be cautious about "monkeying" wirh reasoced 

deteminations of designated election officials - pmicula$ when judicial 

keriention vsorld result in the dise&arick~isemert of voters."j 

Justice Trieiveiler's dissent iI? 12~farsizl points oct bar local election jndges are 



it is obvious &om this clear statutory scheine that only election judges. 
with iheir superior familiarity and qualii;,cations. are authorized by 
sratute to reject and accept bal!ots. The najority's conclusion TO the 
contrary is a Cansparent attempt to afhm anunauthorized result without 
any support 1n the law. By their decision in this case, the majority thumb 
thek collective noses at the voters in Sheridan County, strike a blow 
against democracy, and demonstnte once again that tecboicaliries are 
more important rhan substance in the rarified amosphere of the Supreme 
Cotirt. Id at 38. 

Here. Big Spring herself argues &at the detem'nanon of voter intent does not 

re.vol-ve solely around a cold review of the ballots. She has imoduced exninsic 

evidence about radio advertisements in s~upport of Republicar~ candidate Jack Cross 

Both Mr. Stipe md Ms. Xe~wgardt testified ihey never head the advertisements. See, 

TI-. oEHrg.. Test. of 3ipe and I*.Ia~._eardt. Judge Christopher sated the ad\ emsement 

h d  no effec; Sce. FLiidicg of Fzct lio. 36. n e s e  amesses and the trial judge, as 



,. . Jore stxssec,  ko~.-erer; tl.,at r;-gar&ess - or tne s : ~ ~ d a r d  C0.r qp!les to irs 

rtisiew of the sevefi contested ballcts, the ballots cIea-1y constitrrte Jore votes. &en 

Judge Christopher faun& that mder s de nova revkm; fie bailors constimte votes Ibr 

Jore. See, Order, paras. 3 and 4. 

B. Which ballots. if any. shodd the Court review? 

The qliestion of which ballots the Court should review is one of first 

impression. Iithis Courtreviews oriy seven ballots fiomthe larger c i a s  of 77, as Big 

Spring requests, then the Coun has engaged in the very uneven treament of ballots 

that the United States Supreme Court forbade in Bush L;. Gore. At a m i n i r n ~ q  equal 

protection requires tb.x the Coun re~iiew a!! of the 77 silt?stantially similar bailors in 

Lake County and apply the same uniform standard. Cnder a standard of deference, 

Clle question then facing the Court is: did the local officials on rhe Resolution Board 

and Recount Board abuse their discretion in decidmg thaf the voters' inzent was cieai 

on hese 77 ballors? Altenatively, mder a de novo standard of review, the quesiion 

facing the Coun is: sho~ ld  this Coun reject or count all 77 ballots that are 

s.ibsrantial!y sinii1ar'? This way. the court could thow out ail 77 ballozs, or upbold 

Lake County's decision to cowt all oftliem. This Gout, how-ever. may not do what 



h e n  inchding these orher 70 Lake County ballots in th~s  contest may not 
haie been enough to satisfy Bush v Gore. There are other substantially identical 
ba!lots keated in ibe same uniform fashion in other Montana counties. The 
shortage of time prevented a survey of ibc other 55 comties, but Missoula County, 
for instance, counted these type of baliots as a vote for the non-crossed oat 
c-mdidate or ballot issue, just as Lake County did. See, hnidavir of Vickie Zeier, 
atrached as ,4ppendix "C." i f tbibic Corn threw out the 77 Lake County ballots, but 
not the identical ballots in Missouia Couirty, Montana bal!ots would be treaxed 
unevenly. 

In t5i.e 2004 general elecrioc, 12,702 people votcd in Lake Courity. At least 7'7 of 
them filled LI two ovals iT1 om race, and then crossed om their mistake; resulting in 
0.6 percent of ballots with this characterisric. According to the Secrerary of Sraie's 
websitetz: there 1%-ere 356,096 votes casr siarewide in the 2004 gcnzral election. Sec, 
2064 Siateu-ide Election Results, .Appendix "D." If the same percent as Lake 
Counfy crossed out iheir mistakes swewide, it lvould occur on about 2:736 ballots. 
This number oi'bdlots is rough@ equal to the emire mount of votes cast in the 
2004 general eiection in Mineral Counzy (2,707). 



,.- : . . ^n? . 7 -  < -  . -. .C L U L & C J ~  v .  rui=m-c i - ~ v ' i : ) .  , , -.u- S 1 o ~ .  r >  ;: 1 2  P.3d 93 1, all rzvolve crya id  

. . -. . .. . -- - .- -&:lre-a baiiotr ~x-i-3 yL<,zdS j p O 1  LIL-S e - - c  of ihe caadlaates! r,mxj. xpaerh L.. i iend~i! - 
. , (1990)1 245 &fs2~. 352, ggi ?,22 591, ~ r o l v e i  a y=gle ba:larxmLn m : ~  o--i- Y CI) ii;iiu +?1'.-2 ill :- 

C Lor a jhgie ofike: bur does nor involve any names b e i ~ g  stricken or crossed out. ?J1 

these cases involve kdividual ballots. None of these cases kvo!ve e handfiil 

of ballots chosen f?om a class of over 70 ballots that all share the saae chlleiiged 

rharacteristics and were all counted in a uniform fashion. 

Moreover, all Big Spriug's case law relies on $ 13-15-202, MCA: which is no 

longervalid lam-; i: has been repealed and replaced with 5 13-15-206, MCA. Tbjs new 

stature requires election officials to "determine the validity of each vote in a uniform 

ilxmier. " 

FhiilIy, a11 the Montana cases cited by Big Spring were decided before Bush v. 

Gore, \&ich, asprevioudy discussed7 sets newprecedent thatrequires equal oeamie~i 

of ballots. Put simply, Big Spring offers no amhority to support her proposition thzt 

&is Coxrt should treat Sallors with the same characteristics diiCEerently. 

Vm. Bow the @Iontana Election System Handles Voter Mistakes 

Big Sprig  asserts &at when, as here, votes ~ a k e  a mistake in the polling 

booth they musr request a new bdlot insread of atiempting $0 FLY the mistake on rhe 

s a m  ballot. This argarnent ikxores the practical reality of -;le voting booth. The 



,, . . . x n c s  Gven to .r-oterc Lake Cmzq- ha5 20 erae;s o~ .;tiem - e r ~ 3 5 g  ~:~DL:*;.';L.~s 

nc: an 0p;ioa. >!orzo\-erl rec;ucstfi,- 2 3e-,q- bal:o; qu2.-d  a voter 10 leave fie ~]e&oz 

<. b~o:)fh, tke -8 iudge. explatl %e c>yams&nces, &r&j a ans13- bsfior, r e 7 ~ -  10 

ele-rioa booth, and begin h e  vohog process anew. FindLgs of Fact, Ko. 3 i . For 

v;irioas reasons; incl~uding the de1ay to 6tie vorer a d  to other voters miring i3 he2 

requests for new ballots are u x o m o n .  Thust mazy voters do cross out mar-&gs 

they makc on their ballots: despite clear elecrion instructions not to do so. 

The Secretary of State has specifically recognized that voters do cross out 

andlor erase mistakes on their ballots, which is why the Sec re t~y  of State 

promulgated Mont. Ad&. R. 44.3.2402(h), which provides uniform roles on how to 

handle cross outs and does not require an erase or attempted erase. There is no statute, 

d e  or authority that forbids cross-outs. As Judge Christopher fomd, "Tie method 

of sirking thro~gh or crossing out a corrected or changed choice is t l s  method used 

by m a y  legal documents to reflect the o r igk i  language and change." Findings of 

Fact, KO. 23. 

LX. There- are Xo IrregliLaritie-s with Lake County ResoIution Board 

Big Sprhg suggests that the Lake County Resolution Board was "iliegzlly i 
I 
f 

cocstlriited" becailse its two roembers were a Republican and independent. Openkg ! 
t 

Brief. page 2 1. This suggestion has no nerit. The fac; is that the Democratic Party 
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XC.4. (Tr. Or" *g., Tesr. of Ms. New gar&.) The election a:Misira;or cbouses 

~ y ! & ~ ~ j ~ ~ ~ ~ j  . j J ,  i1at.a a po!iricaj p3rt.y fa& y & d  

a Esi as the Democratic P a m  did bere.  the^ h e  governing body shall appoincjudges 

"irjsqfar as possible" so that ili pmies eiigibie to participate i3 the prhary are 

represented. Id. at (3). In other words, uirhout the Democrats' list, Lake Co~nty had 

litde choice but to a ~ p o k t  a Rephl ica  and independent. 

Big Spl;ing's underlying suggestion here is that Lake County election officials 

resiewed ballots tiuougb a poli~cai lens, rather than objectiveiy. The facts contradict 

this suggestion. The bipartisan Reco~nt Board unanimously found that each of thk 

seyen contested ballots were Jore votes. Qn each of these ballots, -the Democrat on the 

Recount Board a p e d  with her tm Repubiican coleages,  Furthermore, on ;be 

ballot labeled Jore Exhibit C- 1 with a slight mark for Cross and heavy ma& for JOE, 

which Jore argued \XI% a clear vote for h i s ,  the bipanism Recount Board mled 

againsr Jore. i;nqxstionab!y, Lake Counq ofiiccials eppEe5 the  form icles 

obje&eIy \viihor~i regard to poliiics. 

X. Montana Legislature is Sale Jrldge of Elections and Ql~stlifications 

U ~ d e r  %fontana's Constim~ion~ the h a !  judge of this disputs is the House of 

Representa~i~es. The Cons~iturion provides: 



TLe Legislamre established a star~tq-process for contes~ing elect'iocs &a? is set hnh 

L? , 13-36-iO!, MC-4: m. ?icy c o m  decision is nori-hindLrlg on the Hmue of 

Representatives, who may disregard the election certificate or c o w  decision, and, 

ics:ead, conduct irs o m  investigasion and decide for itseif who shdl be entitled to the 

seat. h s w o r t h  v. BSL Court j1938), 107 hlont. 370,373, 86 P.2d 5, 8. 

XI. Conclusion 

The Lake County Resolution Board and Recount Board applied Mont. Admin. 

R. 44.3.24021h) uniformly and consistently when considering all double marked and 

crossed-out ba1:ots. inciudhg the seven at issue here. A decision by this Court to 

throw out the seven double masked, crossed-out ballots n-odd be grounds lCor 

throwing out the 70 other balIots that share the identical md were 

interpreted in the sane fashion in Connty. To the extent that judicial reriew of 

these seven ballots is proper at all, the Court must find; as did the Resobution E3oa4 

the Recount Boxd an3 Judge Christopher: that the elector used a clear =ark to 

indicate that the elector i_nlended to vote for Jore. 

For these reasons, Jme respectfdly reqxsts that h i s  Court ~pho ld  Judge 
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